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And FIRST, by NON RESIDENCE. 
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Ds the * Statute of 21ſt H. 8. Chap. 13, Sect. 26, 
it is enacted, : That as well every ſpiritual perſon 
now being promoted to any archdeaconry, deanary, or 
e dignity in any monaſtery or cathedral church, or other 
church conventical or collegiate; or being beneficed 
<« with any parſonage or vicarage, as all and every ſpiri- 
© tual perſon and perſons which hereafter ſhall be promo- 
e ted to any of the ſaid dignities or benefices with any 
ec parſonage or vicarage, from the Feaſt of St. Michael 
the Archangel next coming, ſhall be perſonally reſident 
tc and abiding in, at, and upon his ſaid dignity, prebend, 
© or benefice, or at any one of them at the leaſt: And in 
* caſe ſuch ſpiritual perſon, at any time after the ſaid 
* Feaſt, keep not refidente at one of his ſaid dignities, 
c prebends or benefices as is aforeſaid; but abſent himſelf, 
& wilfully, by the ſpace of one month together, or by the 
<< ſpace of two months, to be e at ſeveral times 
nin any one year, and make his reſidence and abiding in 
any other ho by ſuch time, that then he ſhall forfeit 
te for every ſuch default, ten pounds ſterling, the one- 
<< half thereof to the King, our ſovereign lord, and the 
*© other half of the ſame to the party that will ſue for the 
* ſame in any of the King's courts; by original writ of 
| 7 4 5 deht, 


21ſt H. 6. 


(26 5 
ec debt, bill, plaint, or information, in which action and 
<« ſuit the defendant ſhall not wage his law, nor have any 


<« efſoign or protection allowed. 
And * if any perſon or perſons procure or obtain, at 
c the court of Rome or elſewhere, any manner of licence 


: 7% or diſpenſation to be non-reſident at their ſaid digni- 


ce ties, prebend, or benefices, contrary to this act, that 
< then every ſuch perſon or perſons putting in execution 
cc any-ſuch diſpenſation or licence for himſelf, ſhall incur 
ce the penalty of twenty pounds, and ſuch diſpenſation to 
be void.“ | RS | 
In commenting upon this act of parliament, when we 
point out and ſhew the deciſions of the reſpective courts 
of juſtice upon it, we ſhall very ſoon be able to diſcover 
the reaſons and the policy of the ſtatute. 


When clergymen accepted ecclefiaſtical promotions, and 


took upon themfelves the care of fouls, they thereby be- 
came intitled to temporal privileges and benefits they would 
not otherwiſe have had a claim to; it was but reafonable 
therefore that they ſhould perform the conditions of that 
obligation, and comply with the terms of that law which 
_ conferred ſuch advantages upon them. It appears there- 
fore very clearly to have been the intention of the legiſla- 


ture, that the cure ſhould be ſerved and the parſonage- 


houſe maintained and upheld, which could not convent- 
ently be done if the clergyman was not reſident. But this 
was not all ; the hardſhips which would be felt and expe- 
rienced by a neceffitous ſucceſſor from the non: reſidence 
of a perſon who might think proper to accept of ſuch a 
benefice, if he was not compelled to take up his abode 
there, would be extremely great indeed; for inftead of a 
tolerable convenient habitation, he would find a decayed 
old houſe and an impoveriſhed eſtate. This would be the 
poor pittance of that 2 who might accept the bene- 
fice after ſuch a predeceſſor. Common ſenſe therefore ſug- 
geſted the policy of a law to compel reſidence, and com- 
mon juſtice pointed out the neceſſity and expediency of in- 
forcing it. * e 5 


Nor were the clergy alone affected by it, the cauſe of 


religion and virtue were equally intereſted in ſupport of 
the ſyſtem, for mankind were not barely to be taught their 
duty from the pulpit, but to be ſtimulated to and encou- 


* vet, 27. 33 
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raged. 


. 

naged in the 2 and diſcharge of it, by the force and 

example of thoſe WhO by law were appointed to preach it. 
This could not be effected but by reſidence. Hence there= 
fore it appears, that though the courts of juſtice, in the 
interpretation of this ſtatute, have conſtrued it extremely 
rigid againſt the clergymen, the Judges have done it with 
no other view than to ſerve and promote the ſalutary pur- 
poſes for which it was formed. A different conftruQion 
would have: opened a door to all thoſe inconveniences 
which it was the obvious policy of the ſtatute to remove; 
and though the interpretation may ſavour of rigour, and 
occaſionally ſeem to bear hard upon individuals, yet it is 
better that ſuch a conſtruction ſhould take place than that 
the public at large ſhould be expoſed to all the inconveni- 
ences and difficulties this law was calculated to obviate 
and guard againft, 25 

This law being general is open to every one, and may 
be enforced by any one who chuſes to do it; but as there 
are no coſts given to a plaintiff who may recover in this 
action, there is very little inducement for a common in- 
former to put it in force. The pariſhioners, for whoſe 
benefit this ſtatute appears to have been framed, ſeem to 
de the proper and fit perſons to compel an obedience to it, 
and they are more particularly enabled to eſtabliſh the fact 
of reſidence from their local ſituation. 

But what will amount to non- reſidenee in the conſtrue- 
tion of this act of parliament, ſo far as to deprive a cler- 
gyman of the fruits of his living, or expoſe him to the 
penalties of the ſtatute, will depend ſo much upon the opi- 
nion of the Judges, that it may not be altogether uſeleſs 
if we examine and compare the caſes that have come in 
judgment before the courts upon that point. 

In an information upon the ftatute ® for non-reſidence, 
the defendant pleaded Not Guilty, and a ſpecial verdict 
was found,' that the defendant was parſon of Downham 
in Norfolk, and had a parſonage-houſe and glebe land 
within the pariſh, but he inhabited not therein, but in a 
copyhold tenement which he had in right of his wife, in 
the ſaid pariſh, and he always ſerved the cure; and whe- 
ther this was a non-reſfidence within the ſtatute, was the 
queſtion: And after argument, the Judges delivered their 
reaſons ſeverally. Gawdy and Popham held, that it was 

not 
* Cro, Eliz. | 
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not a reſidence according to the ſtatute which was made, 
for three cauſes. 1ſt. 'That the cure ſhould be ſerved; 


Adly. That the poor ſhould be fed: 3dly. That the par- 


ſonage-houſe ſhould be upheld and maintained, which laſt 
cannot be if the incumbent doth not inhabit it. And if 
the ſtatute ſhould be otherwiſe conſtrued, many inconve- 
niences would enſue, for parſons would ' purchaſe other 
houſes within their paxiſhes, and be always reſident upon, 
them, and ſuffer their parſonage-houſes to decay, and ſte- 
rilitate their glebe land, and meliorate their own poſſeſ- 
lions, in prejudice of their ſucgeſſors. And, as 
ſaid, the ſtatute which ſaith, that he ſhall be reſident upon 
the benefice, ſhall be intended where there can be a reſi- 
dence, for he cannot be reſident upon the tythes nor upon 
the glebe land, where there is not any houſe, but his ha- 
bitation is only in his parſonage-houſe. Clinch and Fen- 
ner, contra; for they held, that if he be reſident within 
his benefice, (which extends to the whole pariſh) it is 
ſufficient. But if he þe reſident -upon any other houſe 
adjoining to his pariſh, but nat within his pariſh, although 
he every Sunday and every holiday ſerye the cure, yet it 
is not ſufficient, as it was adjudged here in Brown and 
Hudſon's caſe, 33 Eliz. And they ſaid, that the intent of 
. $heftatute for his reſidency is, that he ſhould pgſcere gregem 
cibs, exemplo et verbo. All which he may do when he is reſi- 
dent in any part of the pariſh. And the ſtatute is in the diſ- 
junctiye, viz. in, at, or upon his benefice. And it is clear 
that all the pariſh is his benefice. So he is reſident in his 
benefice. But peradventure he is not reſident upon his 
benefice, unleſs he inhabits within the parſonage-houſe ; 
(but, note, the ſtatute is in the copulative, In, at, and 
upon his benefice) the ſtatute alſo cannot intend refi- 
dency upon the parſonage-houſe, for there be divers par- 
ſonages which have not any par/onage-houſe : But it may 
be aliened * by the former parſon with the conſent of his 
patron and ordinary, or let out ſo as his ſucceſſor cannot 
have it, and therefore his reſidency may be in any other 
houſe within the pariſh ; wherefore, &c. And Fenner 
ſaid, that the Lord Anderſon was clear of his opinion, 
that it is a ſufficient reſidence if he inhabits within any 
part of the pariſh. This caſe, by the report of it, as pub- 
liſhed in Croke Eliz. was adjourned upon an equal divi- 
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ſion of the Judges, and therefore no judgment could be 


given upon it; though it appears, by another report of 
the ſame caſe, publiſhed by my Lord Coke, that it was 


reſolved by the court that the parſon ought to abide on 


his rectory, viz. his parſonage-houſe, and not in another 


houſe, although it be within the ſame pariſh; for the ſta- 


tute intended not only for ſerving the cure and for hoſpi- 
tality, but alſo for the maintaining of the houſes and ha- 
bitations of the parſon, not only for himſelf but alſo for 


his ſucceſſors, that they alſo may keep hoſpitality there. 


And this opinion ſeems to have been adopted and eſta- 


bliſned by the modern determinations ; for in the caſe of 


Dr. Ibbetſon, it was held and determined, in an action 
brought againſt him for non-refidence, though he lived in 


the pariſh, "on in as much as he did not reſide in his par- 
e, it amounted to a non - reſidence within the 


ſtatute of Harry the 8th. . . 


In the caſe of Wilkinſon againſt Allott, in an action 
upon the ſtatute for non- reſidence, the caſe reſerved was, 


There was no parſonage-houſe. — Mr. Partridge, for de- 


fendant. This action is founded upon a clauſe in 21iſt 


Henry 8. C. 13. S. 26. the object of which was to pre- 
vent the clergy from drawing ſums from hence, which 
they ſpent at Rome. This was a particular grievance then 
prevalent; the caſe is now different. The intentions of 


the ſtatute are, firſt, that the cure may be properly ſerved ; 


2dly, the poor relieved and hoſpitality attended to; and, 
3dly, the parſonage-houſe kept in repair. Theſe have 
been ſatisfied, for there has been a curate during the whole 
time, who has relieved the poor, and there can be no hoſ- 
pitality maintained, nor any dilapidations ſuffered, where 
there is no houſe or buildings; the act directs, that the 
parſon ſhall reſide upon his benefice. This word was ori- 
ginally applied to the feudal ſyſtem, and afterwards, by 
corruption, to eccleſiaſtical preferment; but it muſt pro- 
perly extend only to ſuch things wherein the incumbent is 
beneficed, therefore it can hardly be applied to the whole 
pariſh, Proceſs of law and ſickneſs are admitted as rea- 
ſonable excuſes; the want of a houſe ſeems as ſtrong. In 
the caſe of Ibbetſon, archdeacon of St. Albans, and rec- 
tor of Buſhy, he reſided within his pariſh and his arch» 
deaconry, but not in the parſonage-houſe; and he was 
peld liable to the penalty of. this act, for that he _ to 
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have refided upon his houſe. Now if reſidence upow the: 


houſe be neceſſary, the ſtatute can never be fatisfied by the 
preſent defendant, who has none: If there is a houſe, the- 
refidence muſt be at, in, and upon; if there be none, the 
parſon may reſide where he pleaſes.” Sherlock's treatiſe! 
upon this ſubject, diſtinguiſhes canonical and legal. reſi- 
dence ; and in the ſecond, the want of a houſe does ex- 
cuſe. — Lord Mansfield. This ſtatute, though penal upon 
the clergy, has received a very ſtrict conſtruction, as be- 
ing beneficial to the pariſh. The word benefice is uſed 
as 2 general word for eceleſiaſtical preferment, but it is 
properly as ſtated by Mr. Partridge. The words of the 
act are general, and would have warranted a general reſi- 
dence; , 
tion has confined it, upon the reaſon of the act, te the 
parſonage-houſe, conſidering the law as remedial and be- 
neficial to the pariſhioners. In all cafes, impoſſibility is 
an excuſe as far as this goes; therefore the want of: a 
"Rouſe is a legal excuſe for non- reſidence upon the houſe; 
but it is ſtil} neceſſary to live in the pariſh. In Ibbetſon's 
caſe, my opinion from the very word reſidence, confines 
it to the pariſh ; and it not appearing that the clergyman 
lived — the pariſh, the Court gave judgment for the 
laintif. 44901; £903 
| E Beſides * the above caſes, which are declared expreſsly 
to be within the meaning of the ſtature, there ſeems to be 
another caſe, though raiſed merely as a quere by my Lord 
Chief Juſtice Holt, which appears to fall within the in- 
conveniences intended to be remedied, and to be compre- 
hended in the letter and ſpirit of the law. The queſtion-as 
there ſtated, is ſimply, Whether a parſon may demiſe all 
his living? And whether it would not amount to non-re- 
fidence? This taken literally and unconnected, without 
any other circumſtances or facts, does not ſeem to admit 
of a doubt; for were clergymen at liberty to demiſe their 
livings, as well the parſonage-houſe as the glebe, the ob- 
vious conſequence of allowing ſuch a leaſe would amount 


to a repeal of the ſtatute of H. 8. For if a man was per- 


mitted by one ſtatute to do that which, when done, would 
prevent his reſidence, it would be very hard indeed if he 
was to be puniſhed by another ſtatute for non-reſidence, 
the conſequences of that act which he was legally _— 
4 tdthoriſc 


* Vide before. F ot 8. 


t as far back as Queen Elizabeth, the conſtrue- 
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thoriſed to do. It follows therefore, that ſuch leafe 
would not exempt him from the penalty for non-reſi- 
dence. Beſides, it is expreſsly enacted by the 13 Elia. 
Chap. 20. Sect. 1. That no leaſe to be made of any 
cc benefice or eccleſiaſtical promotion with cure, or any 
c part thereof not impropriated, ſhall endure longer than 
chile the leſſor ſhall be ordinarily reſident and ſerving 
ce the cure of ſuch benefice, without abſence above four- 
c ſcore days in any one year; but every ſuch leaſe, im- 
« mediately upon ſuch — ſhall ceaſe, and the in- 
« cumbent ſo offending ſhall loſe one year's profits of his 
c benefice, to be diſtributed by the ordinary among the 
„poor of the pariſh.” I 2 85 

In the caſe of Quilter againſt Muſſendine, * a bill was 
filed for the diſcovery of tythes by the leſſee of a parſon. 
The defendant pleaded the 13th of Eliz. Chap. 20, againſt 
non reſidence. in Bar, . and it was objected to the plea : 
Firſt, that it was bad in ſubſtance, for that it did not ſhew 
that he was not of neceſſity or juſtifiably abſent, barely 
ſaying he was voluntarily abſent not being ſufficient. 
Secondly, the time of abſence the ſtatute requires to 
avoid the Late, is eighty days and more, which ought to 
appear a continual abſence for eighty days altogether, and 
at one time. | | | 

Thirdly, though the plea ſhould be good in ſubſtance, 
= it could be no bar to the diſcovery, though it might 

as to the relief, and compared it to the caſe of a modus 
pleaded in Bar to a bill for tythes, in which caſe it was 
held, that although the plea was good as to the relief, yet 
it was no bar to the diſcovery. 

As to the firſt objeRion, it was alledged and allowed, 
that if the parſon had any good cauſe for his abſence, it 
being a thing lying within his own cognizance, the de- 
fendant need not take notice of it, but that the plaintiff 
muſt ſhew it in his replication. 5% = 

As to the fecond objection, it was held that the ab- 
ſence of any eighty days within the year was ſufficient. - 

As to the third objection, it was held and determined, 
that the cafe of a modus pleaded in Bar to a diſcovery for 
tythes did not apply, for that admitted the title of the 
plaintiff, whereas the preſent plea ſhews that the plaintiff. 
* Gilbert's Reports in Chancery. 
+ Bunbury's Rep, 211, | 
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ſidence, for that ſtatute enacts, 


/ 
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has no title to the tythe itſelf, and conſequently has tib 
right to a diſcovery ; and Judge Hale expreſsly ſaid, that 
no conſtruction could be too liberal to make parfons reſide 


and take care of their pariſhes. SAR 
And in the caſe of Jennings againſt Haithwaite, & in 


_ treſpaſs on not guilty pleaded, the jury found the defen= 


dant vicar of D. and that he ſuch a day, &c. demiſed 
his vicarage to J. S. for three years rendering ys 
which J. S. aſſigned one part thereof to the plaintiff; an 
that the ſaid defendant was abſent by ſeveral quarters in 2 
year, ſixty days in each quarter; but they did not find 
the ſtatute 13 Eliz. yet it was adjudged for the defendant, 


for the ſtatute of 13 Eliz. is a general law; though it ex- 0 
tends only to thoſe who have the cure of ſouls by reaſ c 
of the multiplicity of parſonages and vicarages in Farb 


and being a general law the Judges ought to take notice o 
it, and adjudged accordingly. The ſame law of the fta- 
tute of 21 H. 8. of non-reſidence. I have mentioned this 
caſe more as a curioſity than otherwiſe. For here the 
clergyman took advantage of his own negle& of duty. 
The defence was infamous, but the Judges were obliged to 
allow the legality of it. | "= 
Though the ſtatutes of 21 H. 8. and 13, Eliz. may be 
enforced againſt the clergyman for non-reſidence, yet if 
the parſon can at any time ſhew that he was not wilfull 
abſent; for inſtance, if he was ill, or by the advice of his 
phyſicians, bona fide, removed for better air, and for tlie 
recovery of his health. it would be a good excuſe. Laws 
ful impriſonment without covin has been determined to 
be a good excuſe for non- reſidence: So likewiſe, if thete 
was uo parſmage houſe, if the clergyman reſides in the pa- 
riſh, for the law does not exact cruelties, nor expect im- 
poſſibilities; but I ſhould very much doubt whether the 
fear of an execution would be admitted as a good excuſe 
for non-reſidence. Beſides the caſes beſore alluded to, if 
2 clergyman ſhould come within the 33 H. 8. Chap. 28, 
Sect. 2, it would be a good and lawful excuſe for non-re- 


“ That the Chancellor of the Dutchy of Lancaſtet, 
« and General Surveyors of the King's Lands, the Trea- 
c ſurer of the King's Chamber, and the Groom of the 
« Stole, may retain in his houſe, or attendant unto his 
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« perſon, one chaplain having one benefice' with cure, 
« which may be non- reſident, provided that the chaplain 
« ſhall repair two times in every year at the leaſt to his 
« benefice-and cure, and there tarry and bide. by the ſpace 
« of eight days at every ſuch time at the leaſt,” the 
e pain to. forfeit every time forty ſhillings, the one moiet 
« thereof to tie King our Sovereign Lord, the other fo 


© 


4 ſuch as will ſue for the ſame by action, bill, plaint, or 
<« information in any of the King's courts-ef record; itt 


ee which ſuit no eſſoign, protection, or wager of law Mall 
«be allowed. And: the 24% „ big} wo wt _— 

21 H. g. Chap. 13. Sect. 28. It is provided, that 
« this act of non reſidence, i ſhall not in any wiſe extend 
c nor be prej udicial to any ſuch ſpiritual. perſon as ſhall 
« chance to be in the King's ſetoice beyond the ſea, nor 


esto any perſon or-perſons going to! any pilgrimage, or 


<« holy place beyond the ſea, during the time that they 
„ ſhall' ſs be in the King's ſervice; or in tlle pilgrimages 


“going and returning home; nor to any ſcholar or ſcho- 
lars being converſant and abiding” for ſtudy, without 
fraud or covin; at any Univerſity within this realm, or 
« without; nor to any of the chaplains of the King's or 


« Queen's, daily or quarterly attending, and abiding in 
« the King's or Queen's moſt honourable houſehold ; 
« nor to any of the chaplains of the Prinee or Princeſs, 


or any of the King's or Queen's children, brethren or 


te ſiſters; attending daily in their honourable houſeholds, 
« during ſo long as they ſhall attend in any of their houſe- 
holds; nor to any chaplain of any Arch-Biſhop or 
« Biſhop, or of any ſpiritual or temporal Lords of the 
Parliament, daily attending, abiding, and remaining in 
< any of their honourable: houſeholds; nor to any chap- 
<« lain of any Dutcheſs, Marquis, Counteſs, Viſcounteſs, 
ce or Baroneſs, attending daily and abiding in any of their 
ce honourable houſeholds; not᷑ to any chaplain of the Lord 
« Chancellor or Treafurer of England, the King's Cham- 
« berlain or Steward of. his Hculebold for the time being, 
« the Treaſurer and Compttoller of the King's moſt ho- 
« nourable houſehold for the time being, attending daily 
ein any of their e houſeholds; nor to any chap- 
« Jain of any of the Knights of the honourable order of 
the Garter, or of the Chief Juftice of the King's Bench, 
Warden of the Ports, or _ of the Maſter of th Rolls; 


„ nor. 


» 
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© nor to any chaplain of the King's Secretary and Dean 


of the Chapel, Almoner for the time being, daily at- 


' © tending and dwelling in any of their houſeholds," during 


the time that any ſuch chaplain or chaplains ſhall abide 
and dwell, without fraud or covin, in any of the ſaid 
*© honourable houſeholds; nor to the Maſter of the Rolls, 
vor to the Dean of the Arches; nor ts any Chancellor 
or Commiſſary of any Arch-Biſhop or Biſhop; nor to 
as many of the Twelve Maſters of the Chancery and 
& Twelve Advocates of the Arches as be, or hereafter 
<< ſhall be, ſpiritual men, during ſo long time as they. ſhall 
© occupy their ſaid rooms and offices; nor to any ſuch 
c ſpiritual perſons as ſhall happen by injunction. of the 
& Lord Chancellor or the King's Council, to be bound to 
c any daily appearance and attendance to anſwer to the 
c Jaw during the time of ſuch in junction. 
c Provided alſo, that it ſhall be lawful to every ſpiri- 

© tual perſon or perſons, being chaplains to the King our 

<< Sovereign Lord, to whom it ſhall pleaſe his Highneſs to 

ce give any benefices or promotions ſpiritual, to what num» 

<< ber ſoever it be, to accept and take the ſame without in- 


„ curring the danger, penalty and forfeiture in this eſtate 


c comprized; and that alſo it ſhall be lawful to the King's 
„ Highneſs to give licence te every of his own chaplains 


<< for non- reſidence upon their benefices, any thing in this 


95 


ec preſent act contained to the contrary notwithſtanding. 

The following caſe, as determined and reported by 
my Lord Coke, will tend to explain, in a very 
copious manner, the force and effect of this act 
parliament. 4 


ACTON's CASE. 


The Queen brought a guare impedit againſt the Biſhop 
of Peterborough, Acton Patron, and Cartmel incumbent 
for the church of Claycotton being above the yearly value 
of 81. TheQueen declared and made title to preſent by 
lapſe ratione acceptationts duorum beneficiorum. The patron 
and incumbent ſevered in pleas, but both their pleas were 
to this effect: Ann, Baroneſs of Mounteagle, in her wi- 
dowhood retained the ſaid Cartmel to be her chaplain ac- 
cording to the ſtatute of 21 H. 8. and he having the ſaid 
* „ | | | benefice 


* 1 
| benefice of Claycotten obtained a diſpenſation with con- 
 firmation of the Queen according to the ſtatute and 
pleaded all at large; and that afterwards he accepted the 
viearage of G. & e. and traverſed,” ab/que hoc quad pred? 
eccleſia de C. prætextu acceptationis vicariæ de G. virtute la» 
tuti vacavit, &c. The Queen replied, and confeſſed the 
retainer of him by the ſaid Baroneſs of Mounteagle, and 
that he obtained the letters of diſpenſation prout, c. but 
further ſaid, that before the ſaid Cartmel was preſented 
to the ſaid vicarage of G. the ſaid Baroneſs of Mount- 
eagle took to huſband Henry Lord Compton, one of 
the Barons of the realm, and ſo was covert Baron 
and had loſt her dignity of Baroneſs of Mounteagle ; 
and. afterwards ſaid Cartmel the defendant accepted the 
ſaid vicarage and was: thereunto admitted, inſtituted, 
and inducted, and thereupon the defendant demurred 
in law: And it was objected by the Queen's counſel 
that the body of the act of 21 H. 8. contains a gene- 
ral prohibition that if any one has a benefice of the value 
of 8 J. that he ſhall not take any other benefice with cure; 
then if the caſe is not within the proviſoes, then the firſt 
benefice became void by the acceptance of the ſecond; 
and the firſt proviſo which is material to this purpoſe is, 
that every Dutcheſs, &c. and Baroneſs, being widows, may 
have two chaplains, whereof every one of them may pur- 
chaſe licence or diſpenſation to receive, have and keep, two 
benefices, &c. And the ſecond proviſo material, to this 
purpoſe is, provided always that every Dutcheſs, &c. and 
Baroneſs, widows, which have taken, or hereafter ſhall 
take, any huſbands under the degree of a Baron, may take 
ſuch number of chaplains as is above limited to them, be- 
ing widows ; and that every ſuch chaplain. may purchaſe 
licence, &c. ut ſupra. And it was ſtrongly urged, that 
this caſe was caſus «miſſus, and out of theſe proviſoes, for 
divers reaſons. The firſt ought to be expounded, that 
the Baroneſs ought to be a widow, as well at the time of 
the acceptance as at the time of the retainer, for if it ſhould 
be. ſufficient that ſhe ſhould be a widow at the time of the 
retainer, then the ſaid ſecond proviſo would be in vain, 
for then it would not be material whom ſhe afterwards 
married, noble or ignoble; but for as much as the makers 
of the act intended that if ſhe married after, that then 
ſhe ſhould be out of the firſt proviſo, they therefore added 


the ſecond ; and without queſtion ſhe is out of the ſe- 
| | cond, 


„ 
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eond, for that proyides on * ſuch noble woman 


marties with one under the degree ef a Baron: and their 


reaſon that they extended the laſt proviſo when they mar- 
Tied under the degree of a Baron was, becauſe if they mar: 
ried a Baron or other ſuperior degree, then the wiſe need 
not haye chaplains, becauſe her huſband might have chap- 
* by this act, which would be ſufficient for both; bes 

nig. oneè perſon in law and all of one family. And that 
the retainer and the acceptance ought to concur: It was 
ſaid, if a nobleman or noblewoman retains .a chaplain, 
and dies, the chaplain cannot take two benefices within 
this act, yet the retainder was lawful; but the perſor-who 
made the retainer ought to continue when the chaplain 
accepts his ſecond benefice : Alſo it was'faid, that it was 
adjudged in the caſe of Ralph Earl of Weſtmoreland, that 
where the ſaid Earl retained a' chaplain, and afterwards 
was attainted of high treaſon, and afterwards and during 
his life the chaplain having a benefice of the value of 
eight pounds, accepted a ſecond benefice with cure; and 
it was adjudged that the firſt benefice was void, for al- 
though the Earl, was alive, yet the quality of his perſon 
was Altered, for by the; erer became ignoble; vid 
Stamford, 195. B. as if the Treaſurer or Comptroller of the 
King's houſe, &c. retains a chaplain, and afterwards is 
removed owt of his: office; now the chaplain cannot ac. 
cept a ſecond benefice, for now his quality is altered, and 
the cauſe in réſpect whereof he was to have a chaplain is 
removed; and fo when the Baroneſs widow takes huſband, 
Her quality is altered, for now ſhe is not ſui juris but 
only ſub poteſiate'virt and therefore if the latter proviſo 
Had not been, if ſach Baroneſs after the retainer. hat 
married with a gentleman under the degree of a Baron, 
Her chaplain could not accept a ſecond benefice, for the 
Nags of the Baroneſs by her marriage was altered ;*and 
the ought to remain at the time of the acceptance of the 
Fecond benefice in the ſame quality as ſhe was at the time 
of retainer. 2. It was objected that this caſe was out of 
the proviſoes, becauſe if a Baron marries a widow Ba- 
roneſs, in that caſe the Baroneſs cannot retain any chap- 
Jain within the ſaid act, for the words of the act are, 
every Baroneſs being widow, which excludes a feme co- 


vert Baronefs; then if ſhe is excluded to retain, by the 


ſame reaſon her retainer to have power by force of th? 


( 27 
act to a ſecond benefice is loft by the marriage, for-as 
much 28 ſhe now having married with = mablemans. bis 
chaplains may perform divine ſervice to them both; and 
the wife of a nobleman need not haue chaplains by the 
judgment of the whole parliament, for the act haß not 
made proviſion for any ſuch wives, but only for à Haron's 
widow, or the wife of one under the degree of à Baron, 
who coulg'n6t have any chaplain within this at, Butin 
our caſe, at the timeè of the acceptance, ſhe who.retained 
was the wife of a Baron, who may have chaplains by forte 
of this act. 3. It was ſaid, that this a was always 
conſtrued ſtrictly againſt non-refidency and pl uralitigs,. 38 
2 thing very [os to the ſervice, of God, and the 
inſtruction of his people; and therefore if a Biſhop is 
tranſlated to an Arch-Biſhoprick, or a Baron is created aa 
Earl, now he has both theſe dignities ; and as it is gem 
monly ſaid, quando dus jura concurrunt in und perjand aqua 
oft etf: ent in diverſis; but yet within this act he can 
have but as many as an Arch-Biſhop or an Earl may have, 
for although "he has ſundry dignities, yet he is but one 
and the ſame perſon, to whom the attendance and ſervice 
ſhall be done: So if a Baron is made Knight of the Gar- 
ter, or Warden of the Cinque Ports, he ſhall have but 
three chaplains in all, and fic de ſimilibus, quod fuit æance 
quia difficile ut unus homo viceni duorum ſuſtineat: But, 
on the other part, it was argued and reſolved by the court, 
that in the caſe at Bar, Cartmel, after the marriage, might 
accept the ſaid vicarage within the letter and meaning of 
the ſaid act, for without queſtion the retainer of Cartmel 
was not determined or countermanded by the ſaid mar- 
riage. And as to that, it was ſaid, that there are two 
manners of retainers: One at the common law, and ac- 
cording to that a man may have as many chaplains as be 
will; another according to the ſaid act, and by that he is 
reſtrained to a number; and the. firſt which ke retains 
are his chaplains according to the ſaid act, and ſhall, be 
frſt preferred, as it was adjudged Paſab. 31 Eliz. in Com: 
Banco in Skefling's caſe, and Mich, 41 and 42 Eliz. in the 
King's Bench, in Drury's caſe ; and therefore if any of- 
ficer, allowed by the AN to have one or two or more 
chaplains, retains a chaplain and afterwards is removed from 
his office, in that caſe the retainer by the common; law re- 
mains, but the retainer upon the atute is determined, for 


aſter 
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after the removal he cannot be non-reſident, nor accept 


another benefice; ſo if an Earl or Baron retains a chap- 


lain, and before his advancement is attainted of treaſon, 
as in the caſe of the Earl of Weſtmoreland, there the re- 
tainer, according to the ſtatute, is determined; and after 
the attainder ſuch chaplain cannot accept a ſecond bene- 
fice, becaufe he who is attainted, by his attainder is a 
dead perſon in law; and now as Stamford, Pla. Coron. 
fays, from a nobleman, by the judgment by which his 
blood is corrupted he is become ignoble, and therefore 
his dignity is determined; and although the wife of a Ba- 


ron during the coverture, cannot retain a chaplain, yet 


when a Baroneſs widow retains one or two according to 
the ſaid proviſo, this retainer, according to the act, is the 
principal matter ; and as long as the retainer is in force, 
and the Baroneſs continues oy 4 the chaplains may 
well accept two benefices by the expreſs letter of the act, 


for it is ſufficient if at the time of the retainer the Ba- 


* 


roneſs was a widow, for thereby the expreſs words (be: 
a widow) are ſatisfied. But the ſtatute doth hf 
that ſhe ſhall be widow at the time of the acceptance, but 
the words imply the contrary, that ſhe need not continue 
widow ; for the words are, every Baroneſs being widow 
may have two chaplains, whereof every of them may pur- 
chafe, &c. So by theſe words it is ſufficient if ſhe be a 
widow at the time of the retainer, and the power to pur- 
chaſe licence is annexed to the retainer ; and there is no 
miſchief in this caſe, for the number appointed by the 


ſtatute ſhall not be exceeded, and the act appoints the Ba- 
roneſs widow to have two, and her huſband to have three; 


fo that the intention of the act is not defrauded; and al- 
though, as it has been ſaid, the huſband and wife are but 
one perſon in law, yet as the text ſaith, ſunt anime duæ 


in carne un, and therefore there is no reaſon that the re- 


tainer of chaplains, which ſerve for the inſtruction of 
ſouls, ſhould be determined by the marriage. Alſo the laſt 


proviſo: When a Baroneſs marries one under the degree 


of a Baron, was added, becauſe by ſuch marriage her dig- 


nity was determined; for the rule is, ande mulier nobilis 


nupſerit ignobili, deſinit effe nobilis. But this rule is to be 
underſtood of a woman who attains nobility by marriage, 
as by the marriage of a Duke, Ear], or Baron, &c. far 
in ſuch caſes if ſhe afterwards marries under the degree oi 
VE; + nobility, 
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nobility, by fuch marriage with one who is ignoble, ſhe 
loſes her dignity which ſhe had attained by marriage with 
one of nobility ; for Eodem modo quo quid conſtituitur difjol- 
vitur. But if a woman is noble, as Dutcheſs, Counteſs, 
Baroneſs, &c. by deſcent, although ſhe marries with one 
under the degree of nobility, yet her birthright remains, 
for that is annexed to her blood, and /t character indeli- 


_ bilis: But in the caſe at Bar the Baroneſs by her marriage 


with one of nobility doth not loſe her dignity of Baron, 
but, potius, augments it. And therefore it is not like any 
caſes which have been put, and the ſecond proviſo explains 
it, for the makers of the act well knew that afterwards by 
ſuch marriage as this' is, in the caſe at Bar, ſhe is a Ba- 
roneſs as ſhe was before, and not in caſe as where ſhe 
marries with one under the degree of nobility. . To this 
was added, that the ſecond proviſo doth not provide re- 


medy when a Baroneſs widow retains two chaplains, and 


afterwards marries with one under her degree, but that is 
left to the general conſtruction of law and provides only 
that ſuch Baroneſs, after ſuch marriage, may retain two 


chaplains, &c. Alſo when a Baroneſs widow retains two 
chaplains and afterwards marries with a Baron, by com- 


mon intendment ſhe brings living and 'maintenance with 
her to ſupport her ſtate and prefer her chaplains, and the 
retaining of her chaplains cannot be a prejudice to her 
huſband but petzzus an honour to him. If a woman, 


Baroneſs widow, retains two chaplains according to the 


ſtatute, and afterwards takes one of the nobility to huſ- 
band, and afterwards the huſband dies, the retainer of 
theſe two chaplzins remains, and they without a new re- 
tainer, may take two benefices, for their retainer was not 
determined by ſuch marriage. Alſo, for the ſame cauſe, 
ſo long as they attend upon ſuch Baroneſs in her houſe, 
they ſhall not be in danger of non-refidence. And it is 
to be known, that if a Baron has three chaplains, and 
each of them has two benefices, and afterwards the Baron 
dies, yet they ſhall enjoy the benefices with cure which 
were lawfully ſettled in them before; but although he 
dwells and is reſident upon one benefice, yet he ſhall be 
puniſhed for. non-reſidence upon the other, as it was ad- 
judged in Parſon Boyton's Caſe, and therefore he ought 
to obtain of the King a Non Obfante. So if the Baron is 
attainted of treaſon or felony, or if any officer js removed 


from 


( = ) wy” 
from his office; and fic de fimilibus. Pach. 44. Eliz. In 
4 quare impedit, brought by. the Queen againſt the Biſhop 
of Saliſbury and others, it was ruled, per totam curiam, 
that the Earl of Southampton, being of the age of ten 
years, and dwelling in the houſe with-the Lord Admiral, 
to whom the Queen had granted his wardſhip, might re- 
tain and qualify chaplains within' this act; for the words 
of the act are general, and yet his guardian was a noble- 


man and had chaplains by the ſaid act allowed him, and ( 
the Earl of Southampton was under his cuſtody, and one k 
of His family, as the wife was in the caſe at Bar. je d 
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IMONY is defined to be when any perſon is pre-- 

) ſented or collated to any benefice with cure of ſouls, 
dignity, prebend, or living eccleſiaſtical, &c. or has: 
any ſuch given or beſtowed, on him, for or in _reſpe& of 
any ſum of money, reward, payment, gift, profit, or be- 
nefit, directly or indirectly; or for or by reaſon of any 
promiſe, agreement, grant, bond, covenant, or other af. 
ſurance; or any ſum of money, reward, payment, gift, 
profit or benefit whatever, directly or indirectly; or för 
or in reſpect of any ſuch corrupt cauſe or conſideration. 
But as the penalties the clergy. and others are liable to 
depend chiefly on the ſtatute of the 31ſt Elia. Chap. 6. be- 
fore we take a ſurvey of the deciſions of the courts of 
juſtice, it will be proper to ſtate the ſtatute itſelf. By 
31 Eliz. Chap. 6. S. 5. it is enacted, that if any per- 
« ſon or perſons, bodies politic or corporate, ſhall or do, 
« for any ſum of money, reward, gift, profit or benefit, 
directly or indirectly ; or for or by reaſon of any pro- 
« miſe, agreement, grant, bond, covenant, or other aſ- 
e ſurance, of or for any ſum of money, reward, gift, 
profit or benefit whatſoever, directly or indirectly, pre- 
« ſent or collate any perſon to any benefice with cure of 
« fouls, dignity, prebend, or living eccleſiaſtical, or give 
« or beſtow the ſame for or in reſpect of any ſuch corrupt 
« cauſe or conſideration, that then every ſuch preſent- 
ment, collation, gift, and beſtowing, and every admiſſion, 

e inſtitution, inveſture, and laduckian thereupon, ſhall 
« be utterly. void, fruſtrate, and of none effect in law; and 
* that it ſhall and may be lawful to and for the Queens 

« Majeſty, her heirs and ſucceſſors, to preſent, | collate 
* unto, or give or beſtow every ſuch;benefice, dignity, | 
« prebend, and living eccleſiaſtical, for that one time ar 
« turn only. And that all and every perſan or perſans, . 
. I < bodies- politic and corporate, that ſhall give or take 
v. || © any ſuch ſum of money, reward, gift, or benefit, di- 
| d : * * rectly 
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 *ighing er exchanging 


& rectly or indirectly, of that ſhall take cr make any ſuch 
*© promiſe, grant, bond, covenant, or other aſſurance, &c, 


„ ſhall forfeit and loſe the double value of one year's profit 


of every ſueh þenefice, dignityy prebend, and living ec- 
& cleſiaſtical: And the perſon fo corruptly taking, pro- 
*© curing, ſeeking, or accepting any ſuch benefice, dignity, 


© prebend, or living, ſhall thereupon, and from thence- 


forth, be adjudged a diſabled perſon in law to have or 
enjoy the ſame benefice, dignity, prebend, or living 
40 eccleſiaſtical. 4% 8 a ao F, * _ 1. * LAY 6 J "af 

- Se. 6, © And "it is further enacted, that if any pet- 
* ſon ſhall for: any ſum of money, reward, gift, -profit, 


or conimodity whatſoever; directly er indirectly, (other 


» than for uſual and lawful fees) or fot-or by reaſon of 
any promĩſe, agreement; grant, covenant,” bond; or other 
aſſurance, of or for any ſum of money, reward, gift, 
profit, or benefit whatſoever, directly or indirectly, ad, 
ce mit, inſtitute; inſtal, induct, inveſt, or place any per- 
„ ſon in or to any benefice with eure of ſouls, dignity, 
prebend, or other living eecleſiaſtical; that then every 
ſuch perſon ſo offending: ſhall forfeit and loſe the doubſe 
value of one year's profit of every ſuch benefiee, dignity, 
<< prebend, and living ecclefiaſtical; and that thereupon, 


* immediately from and after the inveſting, inſtallation, 


der induction thereof had, che ſame beneſice, dignity, 
„ prebend, and livings eccleſiaſtical, ſhall' be, %o, 
S merely void: and that the patron or perſon to whom 
„the advowſon, gift, preſentation, or collation, ſhall by 
law appertain, ' ſhall' and may by virtue of this act, 
0 preſent or collate unto, give and diſpoſe of the ſame be- 
«© nefice, dignity, prebend, or living eccleſiaſtical, in ſuch 
<«« fort, to all intents and purpoſes; ' as if the party- ſo-ad- 


c mitted, inſtituted, inſtalled, inveſted, - inducted, or 


- 
*7 #5) Wh 


placed, had been, or were naturally dee. 
Sect. 7. Provided always; that no title to confer or 
ce preſenit*by lapſe, ſhall acerue upon any voidanee men- 
«tjoned/in this act, but after ſix months next after notice 
cc given of ſuch voidance by the ordinary to the patron} 
"Sect. 8. And it is further enacted, by the authbnty” 
ce zforeſaid; that if any incumbent of any benefies With 
«cure of ſouls do, or fhall eorruptly refign- or exchatige 
<«:the' ſame; or 'corruptly take for or in reſpect of tHe! re- 
of cke fame," directly or indi- 
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« ever; that then as/well,#he> giver: dd the taker: off any 
cc ſuch penſion, ſum of money, or dthet banefit;corruptly; 
ce ſhall, loſe double the value of the ſum ſoi given, taken, 
« or had ; the one moiety às well theteof; à8 of the for- 
ce feiture of double value of one year's profit before men- 
« tioned, to be to the Queen's Majeſty, her beirs and 
ce ſucceſſors, and the other moiety to him ot them: that WIII 
cc ſue for the ſame, by action of debt, biltz or information, 
cin any of her Majeſty's courts of record in which. no 
« eſſoign, protection, et wager of law, ot privilege, ſhall 
be admitted or allb we.... 

Sect, 10. P rovided further, and it is enacted, by the 
authority aforeſaid, that if. any perſon or perſons what - 
*« ſoever ſhall or do receive or take an money, fee, re- 
« ward, or any other grafik directly or indirectiy, or ſhall 
take any promiſe, agreement, covenant; bond, of other 
« aſſuranoe, to receive or have any money, fee, reward, er 
any other profit, 3 on inditectly, either to him dr 
« themſelves, or te any other of their or any of their 


friends, (all ordinary and law ful fees only exceptgd) 


for or to proeure the . of any mi- 
e niſter or miniſters o giving of, any orders, or licente 
« or ligenees to preach-;z thut then every pet ſon or perſons 
« ſo offending ſhall for every ſuch offende forfeit and loſe 


Land the party ſo eorruptly ordained an made miniſter, or 


th 60G orders, ſhall förfeit and loſe the ſum of ten 
« pounds, And if at any time within: ſeven years next 
after ſueh corrupt entering into the miniſtry, or receiv- 
ing of orders, he hall accept or tate any benefice, li- 
„uving or promotion eceleſiaſtical, that then, immedi- 
v6 ately from and after tbe induction, inveſting, Or iaſtal- 
lation thereof, or thereunto had] the ſame benefice, living 
* and promotion eceleſiaſtical ſhall be % merely void; 
«and that the patron or perſon to whom the advowſon, 
© gift, preſentation, or collation ſhall by law appertaig, 
„hall and may, by virtue of this ac: preſent or collate 
*.unto, give and diſpeſe of the ſame benefice, living, or 
promotion eccleſiaitical; in ſuch fort to all intents! and 
„ purpoſes as if the party ſo inducted, inveſted, or in- 
„ ſtalled, had been or werte naturally dead; any law, or- 
„ dinance, qualification, or diſpenſation to the contrary 

| | DF 3 Z „ notwith - 
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de notwithſtanding ; the one moiety of all which forfei- - 
«© tures ſhall be to our Sovereign Lady the Queen, her 
s heirs and ſuereſſors, and the other moiety to him or 
them that will fue for the ſame, by action of debt, bill, 
- *© plaint, or information, in any of her Majeſty's courts 
of record, in which no effoign, protection, privilege, 


or wager of law ſhall be admitted or allowed. 
By the ſtatute of the 12th Ann. | Statute the i ſecond, 
Chap. 12. Sect. 2, after reciting that ſome of the elergy 
had procured preferments for themſelves by buying ecele- 
fiaftical- livings, and others had been thereby diſcouraped, 
- tis enacted, that i any perſon from and after the 29th 
day of September 1714, /hall or do for any ſum of money, 
reward, gift, profit, or advantage, directly or indirettly, or 
for or by reaſon of any promiſe, agreement, grant, bond, cove- 
nant, or other aſſurance, of or for any ſum of money, reward, 
. gift, profit or benefit whatſoever, directly or indirettly,' in his 
'own name, or in the name of any other perſon or perſons, takt, 
- procure, or accept the next avoidance of, or preſentation td any 
" benefice with cure of ſouls, dignity, prebend, or living ec - 
cleſiaſtical, and ſhall be preſented or collated thereupon, 
that then every ſuch preſentation or collation, and every 
admiſſion, inſtitution, inveſture, and induction upon the 
' ſame, ball be utterly void, fruſtrate, and of no effect in 
law, and ſuch agreement ſhall be deemed and taken to bea 
Simoniacal contract; and that it ſhall and may be lacufil 
to and for the Queens Majeſty, her heirs and ſucteffors, 
to preſent or collate unto, or give or beſtow every ſuch 
buenefite, dignity, prebend, and living eccleſiaſtical, for | 
that one time or turn only; and the perſon fo corruptlh t! 
taling, procuring, or accepting any ſuch benefice, | digni- 1 
ty, prebend or living, fall thereupon, and from thence- ot 
forth, be adjudged a diſabled perſon in law, to bave'and 10 
- enjoy the ſame benefice, dignity, prebend, or living*ec- Ml di 
cleſiaſtical, and ſhall alſo be ſubject to any puniſhment, ye 
. Pain or penalty, limited, red wr or inflicted by the 
laws eccleſiaſtical, in like manner as if ſuch corrupt H 
agreement had been made after ſuch benefice, dignity, 
prebend, or living eceleſiaſtical had become vacant; any 
law or ſtatute to the contrary in any wiſe rotwithſtanding. 
It will be matter of very little moment in the preſent 
- enquiry, whether Simony itſelf was an offence, and pu- 
niſhable as ſuch at common law, it will be ſufficient te 
Fo remark 


% 


62 14 0 


man yet it conſidered it in fo odious a light, that it 
would 


mitting that a general pardon will exempt and excuſe the 
clerk from the pecuniary penalties of the ſtatute, yet that 
grant will not deprive a pariſhioner from pleading, the -Si- 
mony in. bat of tythes ; for the very fact itſelf ſo ſhakes 
and impeaches the title under which the parſon derives his 
right to the tythes, that no pardon, or other ſubſequent 
act of the Crown whatever, in, ſuch a caſe, could ratify 
and confirm the title of the clerk, or keep him in the 
quiet and legal poſſeſſion thereof, ſo as to enable him to 
get the better of ſuch a ple. 
Nor are the clergy the only perſans affected, the patron 
himſelf in feveral inſtances is liable to ſeveral of the pe- 
nalties inflifted by the ſtatute. 17 oo 
It is true the clergy are more immediately. expoſed to 
the hardſhips, and more ſeverely experience the inconve- 
niences ariſing from offences againſt this law, than any 
other body of men; for in ſome caſes they may not only 
incur the pecuniary penalties of it, but abſolutely become 
diſabled thereby. And in other caſes, though not privy, 
yet liable to feel the effects of another's * tranſgreſſing 
againſt the law, as was determined in the caſe of Dr. 
Hutchinſon: The Doctor libelled in the Spiritual Court 
againſt one of the pariſhioners for tythes; the defendant 


tnere ſhewed that the Doctor came to the parſonage by 
Simony and corruption; and upon ſuggeſtion thereof 
made in the Common Pleas, prayed a prohibition. . Dr. 


$2 Hutchinſon 
* Co. James, 38;. 3 
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tit ſame in the Spiritual Court, 
, F ” ” . e ? * 2 M "IL 42419 
Notwithſtanding that, the Court of Common Peas 
. granted a prohibition, becauſe the pardon does not make 


ufſurper preſents a 
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Hutchinſon alledged that he had his par 


don, and pleaded 
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the church to be full, but 'maketh the offence only diſpu- 
niſhable; but in ſuch caſe, if the King doth referity hi | 
preſentee ſhall have the tythes and my FT Coke, in 
his report of the very ſame caſe,*® declares it 3 
by the whole court, that if any mall receive of take mg- 
ney, fee, reward, or other profit for any, Fa ak Them with 
a cute, although in truth he which is preſented. be not 
knowing of it, yet the preſentation, 9 and in- 
duction are void by the expreſs words of the 
Eliz. Chap. 6. and the King fall have the, preſentation 


for that turn, for the ftatute intends to inflict puniſhment 


1 


on the patron, as the author of this corruption, by the 


loſs of his preſentation, and upon the incumbent, whe 
eme in by fuch a corrupt pitron, by the loſs of his in- 
cumbency, although he neyer knew of it; but if the pre: 
ſentee be not cognizant of the corruption, he ſhall not be 
within the clauſe of diſability in the ſaid ftatute. 
It may be neceffary in this place to obſerve, that the 


right of preſentation does not devolve to the Crown as a 


thing of courſe upon alf occaſions of Simony, but 5 
confined merely to thoſe caſes where the legal and aRtui 

patron preſented u 175 a Simoniacal contract; for if an 
erk by reaſon of Simony, ſuch cler 

ſhall be liable to be removed, but his removal would not 
confer a right to thc King to preſent for the next turn. 
To prevent any ſurprize, it is expreſsly ovided hi 


the 3rit Eliz. Sect. 7th. That no title, to confer or pre. 


{ent by lapſe ſhall accrue upon any avoidance mentioned 
in the act, but after ſix months notice given by the or- 
dinary to the patron. eee 

The determinations reſpecting S imony ſeem. ſo various, 
ſo contradictory, and ſo inconſiſtent, that if the courts 
of juſtice have not eſtabliſhed it as a maxim fare eile, 
and thereby agreed to pay an implicit obedience to the 


determinations of their predeceſſors, I ſhould have thought 
it no difficult matter to pronounce many of them repug- 


nant to the letter of the ſtatute and the principles of 
Juſtice and common ſenſe. But although it is my pur- 
. poſe 


12 Co. 101. 


the ſtatute 3 


poſe more immediately to ſhew how this. ſtatute may be 
put in force againft the incumbent than any other perſon, 
yet it will be impoſſible to obtain that end without enter- 
ing into the nature 6f the crime as it may affect every 
other individuaF concerned in 1x. 
The clergyman is at all times liable to feel the effects 
of this law arifing as well from his own conduct as the 
conduct of his patron, and no ignorance of the improper. 
and illegal behaviour of the latter, can ſo far excuſe the 
offence as to eſtabliſh the right of the former : the law is 
ſo pointedly ſevere againſt offences of this nature, that it 


obtain the poſſeſſion of any DINE by his own, his Patron, 
imoniacal engagement. 


* 
_ 
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In prohibition, upon demurrer the caſe was, that one 


Baker was ſued in the Spiritual Couit before the High 
Commiſſioners for Simony, and the proof being no more 
than as before is ſnewn, he was ſentenced that this was, 
Simony, and that Walter Baker was an intruder.and.his, 
admifion anid inſtitution utterly void and as if he had ne- 
ver been parſon; and thereupon he brought this, prohibi- 

tion comprizing all this matter and the, pardon, Are 8 
he was not a perſon excepted. The iegds dt pe * 
the act 3r Eliz. which gives authority to the Higk Com- 
miſhoners and the ſentence, before them, and, prayed; 2 
conſultation; and upon demurrer it Was contende L this Y 
preſentatidn was not by Simony, for although the contract 
was fimoniacal for the avoidance, yet it was a mers voi 
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grant; for the church being void the avoidance cannot de 
granted, becauſe it is a thing in action (quod fuit conceſ- 
and the preſentee is in by that preſentment by uſurpation 
and not by the ſimoniacal contract. Secondly, although 
this be Simony in the preſentee, yet this acquainting the pre- 
ſentee therewith after the induction makes it not to. be any 


fam) then when he preſents he gains it by uſurpation, 


Simony in him, and that he was only as an acceſſary there- 
to, which offence is not excepted in the pardon though,” 


Simony itſelf was. But all the court held that the pro- 
Hibition lay not, for as to the firſt although the preſentee 
came in quaſi per uſurpationem, yet becauſe it is by mcans. 
of a fimoniacal contract, which was the cauſe of the pre- 
ſentment, it was void. As to the ſecond they held it to 


be Simony, for all are principals in Simony ; and the, 


court held it was N in the incumbent although he 
was not privy at the firlt, And Warburton ſaid, that if 


one be prefented by Simony, and he who is preſented is 


party or privy to the Simony, he ſhall be deprived: but 


if he be preſented by Simony between two ſtrangers, 
 whereto he is not privy, he is deprivable by reaſon of the 


corruption, but not diſabled to take any other... 3 

This caſe I take to be ſound law and perfectly conſiſt- 
ent with the policy of the ſtatute, which was moit mani- 
feſtly defigned not only to check the rapacious deſires of 
avaricious patrons, who from the love of money, or other 
motives equally unworthy, might be induced to preſent 
very improper and unfit perſons to ſuch ſtatioris, but to 
open a door to indigent merit by giving an opportunity 
to perſons of obfcure birth and concracted circumſtances, 
though remarkably eminent in their confined' ſituation for 


their paz: learning, and exemplary behaviour, of riſing. 


to the poſts of honour and profit in the church. | 


4 


It has alfo been held, if a preſentation be by one uſurp- | 


ing the right of patronage and pending a quare inipedit for 


removing his clerk, who is afterwards removed, the be- 


nefice be ſold, this is Simony, for the church was never 


full of that clerk; and by this means the ſtatute might, 


always be eluded, for it would only be getting an uſurper 
to N 5 whilſt the living was void and then ſelling it.“ 
So likewiſe where a corrupt contract is made with the 
wife of a patron, although the patron himſelf be not privy 
thereto, yet it is Simony. + e | 


3 Lev. 115. +1 Koll's Reports, 235. 


If 


es | 
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If a clerk contract to give money for being preſented 
to a church, and was afterwards preſented thereto gratis, 
this , Py 16-1 I. Tg EAA 
There are a multitude of other caſes. in the books re- 
ſpecting the doctrine of Simony, ſome affecting the pro- 
motion, others the contract; but as there are two which, 
if oy are both allowed to be law, militate ſo much 
againſt each other that I ſhall cite them at large. In the 
caſe of Burt and Manning,“ the plaintiff brought an ac- 
tion of debt upon bond. conditioned for performance of 
covenants. The defendant craved oyer of the condition, 
and pleaded performance. The covenants were, that 
Thomas Burt, ſon of William Burt, ſhould eſpouſe Ann 
the daughter of ſaid Manning; and in conſideration of 
this marriage Manning covenanted to pay J. 300, and 


William Burt covenanted to aſſure ſuch lands to the ſaid 


Thomas and Ann for her jointure. There were other 
covenants for the value thereof and for quiet we. ev 
and amongſt others Manning covenants that he will pro- 
cure the ſaid Thomas Burt to be preſented, admitted, in- 


| ſtituted and inducted into ſuch a benefice upon the next 


avoidance of the ſaid church. And the breach aſſigned 
was for non performance of the ſaid covenant of procur- 
ing him to be admitted, inſtituted, &c.. And upon this 
breach aſſigned defendant demurred, becauſe this cove- 


| nant is againſt law being a ſimoniacal agreement; and a 


bond for the performance thereof is not good. But all 
the court held, that if it had appeared to have been that 
in conſiaderation of the marriage of his ſon, &c. he would. 
procure him to be preſented, admitted, inſtituted and indutted 
into ſuch a church, that had been a ſimoniacal contract and 
had avoided the obligation; but here this covenant is not 
in conſideration of the ſaid former covenants, nor de- 
pending upon them, but it is a mere diftin& covenant by 
itſelf and independent upon the former, and without ſpe- 
cial averment or ſhewing that it was a ſimoniacal con- 
tract, it ſha!l not be ſo intended, and judgment was given 
for the plaintiff, = 3 
The caſe of Smith againſt Shelburne appears to be 
this: A parſon being ſick, the father of Smith came 
with his ſon to the patron, and contracted with the pa- 


tron, in the preſenee of his ſon, for the next avoidance of 
| | E . "the 


- * Cro. Cha. 425, + Cro. E. 685, 
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the church, and agreed to give unto him for. it xool. who 
thereupon made a grant of the next avoidance thereof to 
him accordingly. The parſon dies, The father preſents 
his ſon, who was admitted, inſtituted and inducted,.and 
now was ſued in the ſpiritual court to be deprived for Si- 
mony upon this cauſe, and Smith brought a prohibition, 
alledging therein the general pardon of 35 Eliz. which 
was after his preſentation, admiſſion, inſtitution and in- 
duction, wherein Simony is, not excepted; and it was 
thereupon demurred, and after argument at the bar fe- 
ſolved, that the prohibition well Iay; and firſt the whole g 
court reſolved, that although the general pardon diſ- ; 
chargeth the puniſhment for arent yet if the parſon 
comes in by Simony it is examinable by the Ordinary, t 
for he ought to provide that the church be not ſerved with t 
corrupt perſons, and if he finds Simony in any he f 
well deprive him for that cauſe. And that made that the 
church was never full of him and made him no parſon, 
ab initio. And the pardon doth not enable him to retain 
it. But all the Juſtices beſides Anderſon held, that in 
this caſe there is not any Simony, for the father might buy 
the advowſon and preſent his ſon; and it is not Simon) 
in any one to buy an advowſons And although the ſon 
here was privy thereto, yet it is not material, for it be- 
ing no once in the father who was the principal, it 
cannot be an offence in the ſon who was but acceſſary; 
for there cannot be a particeps criminis where there was 
not any crime committed. But if the parſon, himſelf had 
contracted for a benefice,* to the intent another ſhould 
preſent him, that is Simony. But the father is bound by 
nature to provide for his ſon, and therefore his buying 
an advowſon with an intent to provide for him is not any 

Simony, therefore the prohibition is well granted. 
It is impoſſible to paſs over theſe two caſes without 
remarking how abſurd and contradiftory they are, In 
the caſe of Burt and Manning the whole court held, that 
if it had appeared That the covenant entered into by 
the father had been, that in conſideration of the marri- 
< age of his fon, &c. he would procure him to be pic- 
dc ſented, admitted, inſtituted, and inducted into ſuch :a 
church, that would have been a Simoniacal contract.“ 
Vet in the caſe of Smith and Shelburne, where the fa- 
ther bought the next avoidance and preſented his fon upon 
the death of the incumbent, it was determined not to 
be Simony ; for, ſaid the Judges, a father was bound 
10 


ge OQ . TY 
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to provide for his ſon, The firft caſe appears to be 2x- 
tremely right. and well founded upon the facts then be- 
the court, as the father for aught appears might have 
bought the perpetual advowſon of that living which he 
had covenanted to procure his ſon to be admitted to, 
and ſuch a purchaſe would have legally authorized and 
enabled him to have performed the engagement. 3 

There is no law whatever that forbids the ſale of an 
advowſon, and it being an eſtabliſhed maxim in the laws 
of this country that where any act of the party will 
admit of a legal interpretation, the Judges are bound 
to put ſuch a_ conſtruction. upon it, for that reaſon 
they decided rightly in the caſe before them ; but how 
the court could poſſibly ſay that the . purchaſe of the 
next avoidance by a father, becauſe the father is bound 
to provide for his ſon, was legal and juſt in oppoſition to 
the poſitive words of the ſtatute of Eliz. which expreſsly 
declares that if any perſon or perſons, body politic or 
corporate, ſhall-or do, for any ſum of money, reward, 


gift, profit or benefit, directly or indirectly, preſent or 


collate any perſon to'any benefice with cure of ſouls, 
dignity, prebend or living eccleſiaſtical, or give or be- 
ſtow the ſame for or in reſpect of any ſuch cauſe or con- 
ſideration, that then every ſuch preſentment, collation, 


gift and beſtowing, and every admiſſion, inſtitution, in- 


veſture and induction thereupon {ſhall be utterly. void and 
of none effect in law, is irreconcilable to me unleſs the 
privilege of a father is ſuperior to all law. The rea- 
ſons affigned in the cafe of Smith and Shelburne are not 
applicable to the caſe before the court, for the queſtion 
was not whether a perſon could ſell an adyowſon, but 
whether he could ſell the next avoidance ; for if the fa- 
ther had bought the advowſon he might have preſented 
his ſon or any one elſe to the next avoidance, as was 
determined in the caſe of Barrett and Glubb, ſent out of 
the court of Chancery in 1775, for the opinion of the 
Judges of the Common Pleas. There the plaintiff Bar- 
rett, having notice that Charles Morgan, then incum- 
bent of the rectory of Higham, County of Somerſet, 
which is a rectory with cure of ſouls, was on his death 
bed, and that it was uncertain whether he would live 
over the night; purchaſed the advowſon of the defen- 
dants Glubb and Rolle. The incumbent died the next 
day, and the purchaſer I the plaintiff Reynell as 

| ; 2 | his 
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burne to have been law. 


© 5 


his clerk on that avoidance; the queſtion was, whether 
the preſentation was void as upon a Simoniacal con- 


tract? And the Judges certified that they had heard coun- 


ſel on both ſides, conſidered the caſe, and were of opi- 


nion that the preſentation was not void, it not appear- 
ing to them to have been made upon a Simoniacal. con- 
tract. From this caſe and certificate it is clear that the 


not have done if he believed the caſe of Smith and Shel- 
Before we quit this ſubje& it may be proper to give 
ſome little account of the deciſions upon bonds of re 00 
nation, to ſhew how far they have been held to be good, 


and where the parties have been reſtrained from the im- 


proper uſe of them. a 
A general bond of reſignation has been held to be 
good. | cbs ng „„ 

In the caſe of Peele and the Earl of Carliſle in an 


action of debt upon ſuch bond, the court even refu- 


ſed to hear counſel againſt the validity of it, declar- 


ing that the ſame had been ſo often eſtabliſhed in -courts 


of law and equity. Strange, 227. And in a very modern 
caſe in the court of King's Bench, between the Biſhop 
of London and Fitch, upon the ſame point, the Judges 
ſupported the authority of thoſe determinations, declar- 
ed themſelves bound to act under them, and gave judg- 
ment againſt the Biſhop accordingly. * 
A bond given to reſign in favour of the patron's ſon 
when capable, hath been held gooe. 
n the caſe of Johnes againſt Lawrence, Cro. James, 


248, in debt upon bond with a condition, reciting that 


the obligee had procured from Queen Elizabeth letters 
of preſentation to the church of Streatham, and was to 
preſent Lawrence, intending when his ſon John ſhould 
be capable to procure another preſentation of him to the 
ſaid church, if the ſaid obliger within three months after re- 
queſt upon his preſentation, admiſſion, inſtitution and in- 
duction to the ſaid church, ſhould reſign his benefice 
abſolutely, that then the obligation ſhould be void. 
The defendant pleaded that he was not requeſted, and 
iſſue joined thereupon, when a verdict was found for the 
plaintiff, It was moved in arreſt of judgment, that it 

; appeared 


A 


% T2; 


„„ 9 * 
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. 
appeared by the. condition of the bond to be a Simo- 
niacal contract and againſt law, and therefore. the -obli-, 


| gation void: Sed non allocatur, for there doth not any 


imony appear upon the condition, and ſuch condition 


is good enough and lawful; wherefore it was adjudg- 


ed for the plaintiff. Afterwards. a writ of error upon this 


judgment was brought into the Exchequer cham er, and 


the principal errot inſiſted upon was, that this condi- 
tion is againſt law, for it appears upon the condition 


that it was for Simony, which makes the obligation void. 


But all the Judges of the Common Bench and Barons 
of the Exchequer held the obligation Saad eden 3 for. 
a man may bind himſelf to reſign and it is not unlawful, 
but may be upon good and valuable reaſons without any 
colour of Simony; as to be obliged to reſign if he takes a 
ſecond benefice; or if he be . non-reſident for the ſpace 
of ſo many months, or as this caſe is, to reſign upon 
requeſt, if the patron will preſent his ſon thereto when 
he ſhould. be, of age capable to take it. But if it had 


been averred, that it was per colorem Simoni, viz, If he 


did not ſuffer the patron er 2 leaſe of the glebe or 
tythes, or if he did not pay ſuch a ſum. of money that 
had been Simony, and it is poſſible might have made the 
obligation void. But as this caſe is, there doth not ap- 
pear any cauſe to adjudge it void for Simony; wherefore 
the judgment was affirm ef. 
A bond to reſign in favour of a nephew, great nephew, 
or even à friend, when capable of receiving the pre- 
ſentation and able | 

ſeems to be as binding as that in favour of a ſon, _ 

If the doctrine laid down in the books, that the father 
is bound by nature to provide for his ſon, is the only rea- 
ſon that can be aſſigned for ſupporting the ſyſtem, in favor 
of the father, I ſee no OED why the ſame law, which 
breathes ſo benevolent a ſpirit, ſhould reſtrain an uncle, 
or any other perſon in the exerciſe of it, in favour of a 
nephew or a friend. The motives are equally honorable 
and equally, praiſe-worthy, and if no inconvenience can 
ariſe to the public from the, exerciſe, every. ſubject in 
the kingdom ſeems entitled to the free uſe and enjoy- 
ment of he ee oo 

Many objections have been raiſed againſt theſe bonds, 
as only calculated to elude and evade the ſtatutes againſt 
Simony; and that raiſed by Lord Holt ſeems unanſwer- 

—_— | able, 


to diſcharge the duty of his ſtation, 
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able, for, ſays he, à patron may ſecure a round ſum of me- 
ney if he makes the 1 of the bond equal or near the 
_ of the preſentation, whith comes as near Simony as poſ- 
neon Ne d 45578 1 reth tfhg 
£ But if there ſhould be, and I hope there is not 2 
clergyman in this kingdom who, regardlefs of the oath 
he takes, would be mean and baſe enough to trifle with 
his conſcience and ſhelter himſelf under fo contempt 
ble an evafion, a pretty ready way might be found to 
prevent the evil, by pafting a law declaring that every 
bond given for reſignation of any eccleſiaſtical prefer- 
ment, whether general or in favor of any particular in- 
dividual, if given for more than one year's value of the 
promotion, ſhall be abfolutely null and void both in law 
and equity. „%%%; Og Ob 2 
Indeed, if it were poffible ſo far to penetrate into the 
ſecret motives which influenced the parties, 'as to make it 
appear to'a Court of Juftice that the patron and clerk 
adopted this mode, as a more eafy and quiet way to elude 
the ſtatutes, and compleat a ſale of the benefice, I have 
no doubt but that ſuch a bond would be deemed a ſimoni- 
acal contract. Ws - en , 
| It were to be wiſhed that no ſuch bonds were ever to 
be taken, as there is a poſſibility of their being abuſed; 
but till poſitive evidence of the improper uſe of them really 
appears, it would be indecent and unbecoming to enter- 
tain ſo uncharitable and ſo difhonorable an opinion of any 
man, much more fo of a clergyman, whoſe education and 
profeſſion muſt have taught him better, that he will cor- 
ruptly forſwear himſelf” into promotion. Such a man 
would ſtand up in the pulpit with an ill grace, to teach 
the practice of religion, morality, and virtue, whoſe con- 
ſcience was at that very moment inwardly admonifhing 
him of the breach of that principle be himſelf was then 
endeavouring to point out the duty and propriety of living 
and acting up to. It is true that a — worthy clergy- 
man, by entering into a general bond of reſignation, may 
be made the innocent engine to accompliſh an illegal act, 
by affording an opportunity to the patron and the pur- 
Chaſer to ſettle the terms. Yet, when ſuch conſide- 
rations have influenced patrons in the diſpoſition of 
their eccleſiaſtical promotions, it is well known to thoſe 
who attend the courts at Weſtminſter, how any improper 
uſe of ſuch bonds hath been checked and reſtrained _ 
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In the caſe of Durſton v. Sandys, (iſt Vernon, 411.) 
the defendant upon his preſenting the plaintiff to a par- 
ſonage, took a bond of him to reſign, which though in- 
itſelf lawful, yet the patron making an ill uſe of it, viz. 
to prevent the incumbent from demanding tythes in kind, 
the court awarded a perpetual injunftion. _- , _ 

So likewiſe in the caſe of Peele and Chapman, where 
the patron, on preſenting the clerk to a zin ut took a 
bond from him to reſign when the patron's nephew came 
of age, for whom the living was deſigned. When the 
nephew was of age, inſtead of requiring a reſignation, 
it was agreed between them all, that Peele ſhould conti- 
nue to hold the living, paying 3ol. per annum to the 
nephew. Peele made the payment for ſeven years, but 
refuſing to pay any more, the patron put the bond in ſuit, 
and then Peele came into the Court of Chancery for an 
injunction, and to have back his 3ol. Fe annum. On 
the hearing the Lord Chancellor granted the injunction, 
not (as he ſaid) upon account of any defect in the bond, 
but on account of the ill uſe that had been made of it. 
And as to the money, it being paid upon a ſimoniacal 
contract, he left the plaintiff to go to law for it. 

Again, in the caſe of Hilliard and Stapleton, the guar- 
dian of an infant preſented to a living, and took a bond 
from the incumbent to reſign within two months after re- 
queſt of the patron, or his heirs, it being deſigned that he 
ſhould have the living. himſelf when capable. The pa- 
tron afterwards died an infant at the Univerſity, leaving 
two fiſters, who were his heirs, and they preſſed the in- 
cumbent to reſign; and for not doing it put the bond in 
ſuit, and recovered judgment; and this bill was brought 
to be relieved againſt the bond and judgment, and it was 
proved in the cauſe, that they had treated with the in- 
cumbent to ſell him the perpetual advowſon, and had 
ſaid, that if he would not give 700 l. for it, they would 
make him reſign. Per Lord Keeper The proof in this 
caſe lies on the defendant's part, and unleſs they make 
out ſome good reaſons for removing him, I ſhall certainly 
decree againſt the bond. Bonds for reſignation have been 
held good in law. The ſtatute 31 Eliz. againſt Simony, 
makes the penalty upon the lay patron, and I do not re- 
member any caſe of reſignation bonds before that ſtatute, 
and they have been allowed ſince, only to preferve the 
living for the patron himſelf, or for a child, or to reſtrain 

h the 


(4 ) 

the incumbent from non-reſidence, or a vicious courſe of 
life ; and if any other advantage be made thereof, it will 
avoid the bond; and where it is general for reſignation, 
yet fome ſpecial reaſon muſt be ſhewn to require a reſig- 
nation, or I will not ſuffer it to be put in ſuit; if it ſhould 


not be ſo, Simony will be committed without proof or 


puniſhment. A particular agreement muſt be proved to 
reſign for the benefit of the friend that would be preſented; 


and without ſuch agreement the bond ought not to be 


ſued but for miſbehaviour of the parſon; and here are 
proofs in this caſe of endeavours to get money out of the 
plaintiff; and decreed a perpetual injunction againſt the 
bond, and ſatisfaction to be acknowledged upon the Jager 
ment, and the plaintiff to give a new bond of 200 J. pe- 
nalty to reſign ; but that not to be ſued without leave of 
the court. Aichach 1701. PR. 
Some doubts have been entertained whether the ordi- 
nary is obliged to accept the reſignation of the clerk who 


may be under ſuch an obligation. 


ed; but it ſeems very ſtrange indeed that the law ſhould 
permit ſuch bonds of reſignation to be given, and allow 
them to be good, if it is in the power of every capricious 
ordinary, by arbitrarily refuſing the acceptance ot ſuch a 
reſignation, to defeat the effect of them. To admit ſuch 


a power in the Biſhop would be virtually impowering him 


to ſupercede the determinations in favor of bonds of re- 
fignation, and giving him an authority to render them 
uſeleſs and ineffectual. Therefore, until an authority of 
more weight than the mere dictum of an individual in fa- 
vor of ſuch a power can be produced, 1 ſhall of courſe 
conclude, that unleſs a good and ſubſtanttal objection can 
be given againſt receiving ſuch a reſignation, the ordinary 
will be compellable to accept the ſame. I laugh at that 
ridiculous anſwer, ſaid to be given to the man who called 
for a legal determination upon the queſtion, That the 
plaineſt points having ſcarce ever been called in queſtion, 
are ſupported by the feweſt authorities. 
light eaſy way of getting rid of the point. But if the 
ordinary can produce no better argument to ſupport his 
authority, I ſhould not ſcruple to apply to a Court of 
Juſtice to make him accept the reſignation, and let him 
advance that argument before Lord Mansheld' if he dares. 


THIRDLY 


It is true, that till he 
has accepted the reſignation no new clerk can be preſent- 
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7 V ſtatute 19 George 2, Entitled an act more effec- 
0 tually to prevent profane curling and ſwearing, It 
enacted, by the authority aforeſaid, that this act ſhall 
 publickly redd four ſeveral times in the year, in all pa- 
h churches and public chapels, by the parſon, vicar or 
ate of the reſpective pariſhes or chapels, immediately 
er morning or evening prayer, on four ſeveral Sundays 
hat is to ſay) the Sunday next after the twenty-fifth day if 
arch, twenty-fourth day of June, "twenty-nmth day of 
vrember, and twenty-fifth day of December, in every year, 
in caſe divine ſervice ſhall not be performed in any. 
h church or chapel on any bf the Sundays btfore men- 
ned, then upon the firſt Sunday after any of the ſaid 
arterly days on which divine ſetvice ſhall happen to be 
rformed in any ſuch church or chapel, under the pain of 
eting the ſum of 51. for every ſuch omiſſion or neglect; to 
levied by diſtreſs and ſale of the offender's goods and 
ttels by virtue of 4 warrant under the hand and ſeal 
any one Juſtice, Mayor, Bailiff, or other Chief Ma- 


irate, 


I cannot conclude without recommending the clergy to 
ember the marriage act, for though there is no-pecu« 
ry penalty inflicted upon thoſe who neglect to read it, 
an ill-natured perſon might be troubleſome to them 
the omiſſion, t DES 


| ſhall not comment upon that ſtatute—I heartily wil 
clergy were eaſed of the trouble of reading and. the 
+ congre- 


„ 
eongregation of hearing it That it was eraſed from the 
great volume of Statutes— That the people of this coun. 
try were once more left at liberty to act agreeable tg 
the pure principles of love and freedom, and thereby pro. 
mote. the intereſt bf all great naval and commercial ſtates, 
the increaſe of population. Our anceſtors ſtudied and ad. 
ed upon theſe: principles. The laws they mute were 1 
plete with wiſdom and policy; they left them as a valy. 
able legacy to poſterity to guard and fecure them in the 
poſſeſſion and enjoyment of, their property. Their de. 
ſcendants feel the effects of and reverence the hands tha 
| penned them; and as. the ſtatutes they made were dich. 
ted with prudence and caution, they were paſſed wit 
deliberation ; not made in the heat of the day—Not pal. 
ſed. with a zealous and imprudent intemperance, to h 
amended the next, explained and amended a third, 2 
repealed a fourth ſeſſions. No! Nor did they create pe 
nalties * and direct them to be inflicted _ in three day 
though the party convicted had Ne to appel 
from the tonvidion—Nor nder the cloak of charity di 
they” fuser their „i nee © be eluded and their hol 
inſulted Nor qid they permit an imprudent parent i 
tell that moſt auguſt, that moſt reſpectable body of met 
that becauſe a woman of thirty-three or thirty- four yearsd 
age, + married for eighteen years, and never having be 

with child, was therefore very improbable to have a 
and under ſuch pretences obtain a legiſlative auth 
rity to deprive the child as yet unborn of great p 
of the proviſion made for him, and this too After tl 
determination of the great cauſe of Douglaſs, and li 
milton, where it appeared that Lady Jane Stewart, 
the age of fifty had hy brought to bed of twins. 

Happy for the ſurvivor of them, he has a princely ti 
and enjoys an excellent eſtate. But if it ſhould ſo hy 
pen that the Lord ſhould viſit the poor Lady here allud 
to, as he did Lady Jane, and bleſs her too with a bn 
of. fine. boys after ſhe hath paſſed the fiftieth year of 


—_— 
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| * Vide Game and Dog Acts. | ” - thin Bf 
I Vide An AR for veſting the real Eſtates late of l 
Phillips in Truſtees, to be ſold, &c. Anno 1777. 
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be ge, they will not agree with Lord Coke, Quod major he- 
nil --ditas venit unicuigue no/trum à legibus quam a parentibus, 
to but in the language of Holy Writ muſt conſole them 


ſelves with the grateful and pleaſing reflection, That na- 
ked came they into the world, and naked muſt th 

out of the world; the Lord hath given, and the L. 
hath taken away, and bleſſed be the name of the Lord. 
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